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Supreme Court of Iowa. 

PERKINS, by nis next priend, v. THE BOARD OF DIRECTORS OF 
THE INDEPENDENT SCHOOL DISTRICT OF WEST DES MOINES. 

The courts, by mandamus, may compel the directors of a school to admit a pupil 
who has been unlawfully excluded ; and such pupil is not restricted to the statutory 
remedy by appeal from the board of directors to the county superintendent, pro- 
vided by the Code : sects. 1829-1835. 

Where a board of school directors made a rule that any pupil guilty of defacing 
or injuring any school property, should be required to pay all damages ; that notice 
thereof should be sent to the parents or guardians of the pupil, and in default of 
payment, the case should be reported to the president of the board ; and that pupils 
thus reported should not afterwards be allowed to attend until payment of damages 
should be made or the case otherwise adjusted : and a pupil, while playing ball, 
accidentally batted a ball through a window of the school-house : Held, that the 
directors had no authority to make or enforce such a rule, and that such pupil could 
not lawfully be excluded from the school till payment was made for the damage thus 
done. 

Appeal from Polk Circuit Court. 

Mandamus to compel defendants to admit plaintiff into the 
public school of their district. A demurrer to plaintiff's petition 
was sustained and judgment rendered for defendants. Plaintiff 
appeals. 

Barer oft £ McOaughan, for appellant. 
Brown $• Dudley, for appellees. 

Beck, J. — The petition alleges that the plaintiff is a minor, of 
the age of twelve years, and resides within the bounds of the school 
district of which defendants are directors ; that, under the law, he 
has a right to attend defendants' school", and did so attend until 
the superintendent, in obedience to an order of defendants, refused 
him admittance thereto ; and that he is a person of good moral 
character, and has not been guilty of gross immorality nor of the 
persistent violation of any rule of the school. The petition shows 
that plaintiff was expelled from the school upon the following 
grounds : 

1. " That on or about the twentieth day of September, 1880, 
while he, in company with other pupils of said school, was engaged 
in playing ball, at a proper time, in the neighborhood of said 
school-house, he unintentionally and by accident batted a ball 
through one of the windows of the school-house, breaking a glass 
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of the value of about three dollars ; that the defendants had made 
a rule as follows : ' Scholars who shall be guilty of defacing or 
injuring any school property shall be required to pay for all dam- 
ages. Notice of such damage shall be sent to the parents or 
guardians of the pupil, and, in default of payment, the case shall 
be reported to the president of the board, who may proceed with 
it according to law. Scholars thus reported to the president shall 
not afterwards be allowed to attend until payment of damages 
shall have been made, or the case otherwise adjusted;' that in 
pursuance of such rule, payment of said damages was demanded, 
and notice thereof sent to plaintiff's parents, but plaintiff says that 
he is a child without means, and unable to earn means to pay such 
damage, and as a minor is not legally bound to pay the game ; that 
his parents refused to pay for said glass ; and that for such non- 
payment, and for no other cause or excuse, or pretence of cause, 
the said Parish (the superintendent of the school) refused, and 
refuses, him admittance to said school, and the defendants ratified 
his refusal, and have directed him, as aforesaid, not to admit 
plaintiff into said school until the payment of such damage." 
The plaintiff alleges that defendants have no authority to enforce 
the rules under which he was excluded from the school, and 
that the action of the defendants in expelling him is unjust and 
oppressive, and in violation of his rights. To the petition defend- 
ants demurred on the grounds (1) that the court has no jurisdictipn 
of the cause of action set out in the petition, the law creating a 
special tribunal to which plaintiff should appeal from the action of 
the board of directors ; (2) the facts stated in the petition do not 
show the rule under which plaintiff was expelled from school to be 
unreasonable or unlawful, and in excess of the authority of the 
defendants in the government of the school. 

2. We shall first inquire whether the Circuit Court has juris- 
diction of this action. The statute provides that any person 
aggrieved by any order or decision of the directors of a school 
district may appeal to the county superintendent, and from him an 
appeal may be prosecuted to the superintendent of public instruc- 
tion : Code, sects. 1829. 1835. We need not inquire to what class 
of cases, wherein the directors may make decisions and orders, 
appeals to the county superintendent are limited. That they are 
limited is very plain. It cannot be held that decisions and orders 
refusing the allowance and payment of claims against the district, 
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or construing contracts, or affecting the possession of or right to 
property, when the interest of a citizen is affected thereby, may 
not be questioned except upon appeal. That many such decisions 
and orders cannot be reviewed under the statutes quoted, upon 
appeal, must be conceded. It is not necessary to inquire just what 
class may be appealed to the county superintendent, and in what 
cases original actions may be prosecuted in the courts. It is very 
plain that in one class of cases appeals are not the exclusive 
remedy for reviewing or assailing the decisions and orders of the 
school directors. 

This class includes all cases wherein the jurisdiction and power 
of the directors are brought in question, and wherein questions 
arise involving the construction of statutes conferring power upon 
school officers. The courts of the state are the arbiters of all 
questions involving the construction of the statutes conferring 
authority upon officers and jurisdiction upon special tribunals. It 
was certainly never the intention of the legislature to confer upon 
school boards, superintendents of schools, or other officers dis- 
charging quasi judicial functions, exclusive authority to decide 
questions pertaining to their jurisdiction and the extent of their 
power. All such questions may be determined in the courts of the 
state. Hence, when the rights of a citizen are involved in the 
exercise of authority by a school officer, the courts may determine 
whether such authority was lawfully exercised. The courts, by 
mandamus, may compel the directors of a school to admit a pupil 
who has been unlawfully excluded. See Clark v. The Board of 
Directors, 24 Iowa 266; Smith v. Independent Sehool District, 
40 Id. 518 ; Dove v. Same, 41 Id. 689. 

3. We are next to inquire whether defendants, as school direc- 
tors, had authority to promulgate and enforce the rule under 
which plaintiff was excluded from the school. 

It will be observed that plaintiff was guilty of no breach of 
discipline or of any offence against good order. By an accident 
and without an evil purpose he broke a window-glass. The rule 
requires him to pay the damages done, and in default thereof 
authorizes the directors to exclude him from the school. We may 
admit that he ought to pay the damages, and is liable therefor ; 
but we think his omission to perform this duty cannot be punished 
by expulsion from the school. The state does not deprive its 
citizens of their property or their liberty, or of any rights, except 
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as a punishment for a crime. It would be very harsh and 
obviously unjust to deprive a child of education for the reason 
that through accident and without intention of wrong he destroyed 
property of the school district. Doubtless a child may be expelled 
from school as a punishment for breach of discipline, or for offence 
against good morals, but not for innocent acts. In this case 
the plaintiff was expelled, not because he broke the glass, but 
because he did not pay the damage sustained by the breaking. 
His default in this respect was no breach of good order or good 
morals. The rule requiring him to make payment is not intended 
to secure good order, but to enforce an obligation to pay a sum of 
money. We are clearly of the opinion that the directors have no 
authority to promulgate or enforce such a rule. 

We conclude that the court erred in sustaining the demurrer to 
the petition. Reversed. 

Rotheock, J., dissenting.- — The Code, sect. 1829, provides as 
follows: "Any person aggrieved by any decision of, or order of, 
the district board of directors, in matter of law or fact, may, within 
thirty days after the rendition of such decision, or the making of 
such order, appeal therefrom to the county superintendent." By 
sect. 3376 it is provided that " an order of mandamus shall 
not be issued in any cause where there is a plain, speedy and ade- 
quate remedy in the ordinary course of the law. * * *" Now, 
if the plaintiff in this case had the right to appeal from the order 
of the directors prohibiting him from attending the school, and if 
an appeal was an inadequate remedy, the proceeding by mandamus 
cannot rightfully be maintained. The board of directors have 
power to make rules and regulations for the government of the 
schools : Code, sect. 1726. The directors are required to aid the 
teachers in establishing and enforcing rules for the government of 
the schools : sect. 1734. And they may dismiss or suspend any 
pupils from the school for gross immorality, or for persistent viola- 
tion of the regulations or rules of the school : sect. 1735. 

The rule or regulation under which the plaintiff was suspended 
may have been wrongful, and one which the directors ought not to 
have made ; and it may be that it should not have been enforced 
against the plaintiff. But these questions could have been fully 
and fairly tested in the ordinary course of the law, by an appeal 
to the county superintendent. It is no answer to this position to 
say that the remedy by appeal provided by law is inadequate, 
Vol. XXIX.— 100 
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because the decision of the county superintendent, or the state 
superintendent, if appeal be taken to him, cannot be enforced. 
The presumption is that if, upon appeal, the order should be 
reversed, the directors will obey the decision of the appellate 
tribunal. Upon their refusal to do so it will be time enough to 
resort to the courts for the writ of mandamus. As is said in Ind. 
Dist. of Lowell v. Ind. Dist. of Duser, 45 Iowa 394, "while his 
action (the county superintendent's) would not be in the nature of a 
judgment, upon which process for the collection of the amount 
awarded to the party recovering could issue, it would be a decision 
binding upon the parties." In Marshall v. Sloan, 35 Iowa 445, it 
was squarely held that a party aggrieved by the action of a board 
of school directors, having an adequate remedy by appeal to the 
county superintendent, and from him to the state superintendent, 
is not entitled to a writ of mandamus. And in Kirkpatrick v. 
Ind. Dist. of Liberty, 53 Iowa 585, it was held that the remedy 
of a teacher who was wrongfully discharged by a board of directors 
for incompetency was by appeal, and that he could not at once 
maintain an action for breach of the contract under which he was 
employed as a teacher. 

It appears to me that this is a case where the remedy by appeal 
is peculiarly appropriate. The controversy is one concerning the 
proper government of the school, and it should be determined by 
the tribunal appointed by law to settle such questions. If resort 
can be had to the courts without first appealing to the county 
superintendent, and from him to the state superintendent, the law 
allowing an appeal becomes a dead letter, and wholly useless and 
inoperative. The cases cited in the majority opinion, it appears 
to me, have no bearing upon the question as to whether the action 
of mandamus is the proper remedy. No such question was made 
in the pleadings, nor upon the trials belcw, nor upon appeal in this 
court. The mere fact that those actions were in form proceedings 
in mandamus, and the court did not of its own motion refuse to 
entertain jurisdiction, cannot be held as determining that manda- 
mus was the proper remedy. 

In my opinion the ruling of the court below upon the demurrer 
was correct, and I am authorized to say that Seevers, J., concurs 
in the views which I have herein expressed. 

The statute of Iowa (1 McClam's directors to make rules for the govern 
Statutes, 1880, sects. 1734, 1735), re- ment of schools, is as follows : 
specting the authority of boards of Sect. 1734. " They (the board of 
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directors) shall visit the schools in their 
districts, and aid the teachers in estab- 
lishing and enforcing the rules for the 
government of the schools." 

Sect. 1735. " The majority of the 
board in independent districts shall have 
power, with the concurrence of the pres- 
ident of the board of directors, to dis- 
miss or suspend any pupils from the 
school in their district for gross im- 
morality, or for a persistent violation 
of the regulations or rules of the school, 
and to re-admit them, if they deem 
proper so to do." 

Where the authority of teachers and 
school directors, or other officers having 
the supervision and control of schools, 
to make rules and regulations for the 
government of the schools, is not ex- 
pressly defined by statute, it may be 
said, in general terms, that such rules 
and regulations must be reasonable. 
Neither the teacher nor the board of 
directors have a discretionary power 
of expulsion, but only for reasonable 
cause : Fitzgerald v. Northcote, 4 Fost. 
& Fin. 685, per Cockbcrn, C. J.; 
Rulison v. R>st, 79 111. 567, 571. The 
rule as to what is to be considered 
reasonable was thus stated by Beck, J. , 
in Burdick v. Babcock, 31 Iowa 562 : 
" Any rule of the school, not subver- 
sive of the rights of the children or 
parents, or in conflict with humanity 
and the precepts of divine law, which 
tends to advance the object of the law 
in establishing public schools, must be 
considered reasonable and proper." It 
is, of course, to be understood also, that 
such rule must not conflict with the law 
of the land. 

The propriety of the exercise of the 
power to suspend or expel for non- 
compliance with the rules of the school 
lias been before the courts in a variety 
of cases. 

In Illinois the school directors have 
no power to expel a pupil for any 
reason except disobedient, refractory or 
incorrigibly bad conduct, and for these 



only after all other means have failed. 
The teacher has no authority, under the 
orders of the directors, to expel a pupil 
for refusing to pursue a certain study 
forbidden by the parent : Rulison v. Rst, 
79 111. 567. See also, Morrow v. Wood, 
35 Wis. 59 ; s. c. 13 Am. Law Reg. 
(N. S.) 692. 

Under the statute of Iowa, it is com- 
petent for boards of school directors to 
provide by rules, that pupils may be 
suspended from the schools in case they 
shall be absent or tardy, except for 
sickness or other unavoidable cause, a 
certain number of times within a fixed 
period : Burdick v. Babcock, 31 Iowa 
562. 

In Vermont, it has been held, that the 
school committee may exclude children 
froni school for absence contrary to the 
rules thereof, notwithstanding such ab- 
sence is pursuant to the command of their 
Roman Catholic parents and by direc- 
tion of their priest, for the purpose of 
attending religious services on Corpus 
Christi day : Ferriter v. Tyler, 48 Vt. 
444 ; s. c. 15 Am. Law Reg. (N. S.) 
570. See, however, an able criticism 
upon this case by Hon. I. F. Red- 
I'ield, in 15 Am. Law Reg. (N. S.) 
588. 

While the board of directors of a 
school district in Iowa have power, 
under the statute, to dismiss a pupil for 
gross immorality, or for persistent viola- 
tion of the regulations of the school, it 
has no power to dismiss or suspend for 
conduct short of this, as for acts done 
out of school, which, though having 
a tendency to incite ridicule of the 
directors and insubordination in the 
school, are not immoral, or prohibited 
by any rule or regulation : Murphy v 
The Board of Directors of the Inde- 
pendent District of Marengo, 30 Iowa 
429. 

In Massachusetts, where the school 
committee of a town have power to pass 
all reasonable rules and regulations for 
the government, discipline and manage- 
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ment of the public schools under their 
general charge and superintendence, a 
school committee has power, not subject 
to revision, if exercised in good faith, 
to exclude a pupil from the public school 
for misconduct which injures its dis- 
cipline and management, although such 
conduct is not mutinous or gross, and 
docs not consist of a refusal to obey the 
teachers, or of any outrageous proceed- 
ings, but of acts of neglect, carelessness 
of posture in his seat and recitation, 
tricks of playfulness, and inattention 
to study and the regulations of the 
school in minor matters : Hodgkins v. 
Rochpcni, 105 Mass. 475. Sec also, 
Fitzgerald v. Northcote, 4 Fost. & Fin. 
687. So, the school committee may, in 
that state, in order to maintain the 
purity and discipline of the public 
schools, exclude therefrom a child whom 
they deem to be of a licentious and im- 
moral character, although such character 
is not manifested by any acts of licenti- 
ousness or immorality within the school ; 
Sherman v. Inhabitants of Charleston, 
8 Cush. 160. So, in that state, 
the school committee may lawfully ex- 
clude from school a pupil who refuses 
to comply with, and whose parents 
refuse to request that he be excused 
from complying with, a rule that during 
prayer in the morning exercises each 
pupil shall bow the head, unless his 
parents request that he be excused from 



doing so : Spiller x. Inhabitants of 
Wobubi, 12 Allen 127. See also, Dona 
hoe v. liictords, 38 Me. 376. 

Gules requiring pupils in grammar to 
write English compositions, unless ex- 
cused therefrom by request of their 
parents and requiring pupils to be pre- 
pared with a rhetorical exercise at the 
time appointed therefor, unless excused 
on account of sickness or other reason- 
able- cause, under penalty of suspension 
or expulsion, have been held reasonable 
and proper : Guernsey v. Pitkin, 32 Vt. 
224 ; Sewell. v. Board of Education, 29 
Ohio St. 89. 

Although rules, like the one passed 
upon in the principal case, arc believed 
to be common, the -second point there 
in question does not appear ever before 
to have been adjudicated upon. The 
ruling of the court, however, seems so 
reasonable and so in accordance with 
principle, that there would seem to be 
no doubt of its correctness. The only 
remedy of the district in such a case is 
to bring an action at law. Doubtless, 
the board of directors might, by rule 
properly framed, impose the penalty of 
suspension or expulsion for any wilful 
injury of the property of the district ; 
but payment of damages resulting from 
an innocent act cannot hereafter be thus 
enforced. 

M. D, EvfELL. 

Chicago. 



Supreme Court of Indiana. 
CITY OF LOGANSPORT v. JUSTICE. 

In an action against a city for the recovery of damages occasioned by an injury 
sustained by reason of a defective street or bridge thereof, it is sufficient proof of 
notice to the city of such defect to show that either the councilmen, a councilman or 
the street commissioner having charge of such street or bridge, knew of such defect 
a reasonable length of time previous to the time of the injury so as to have repaired 
such defect. 

Before a party can complain that an instruction given to the jury is obscure in 
its terms, or if ho is apprehensive that the jury misunderstood it, he must move for 



